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CANNABIS ADOPTION AFTER LEGALIZATION:  
A BLUEPRINT FOR EMPLOYERS: NEW JERSEY’S 
CREAMM ACT, THE WIRE FRAMEWORK, AND THE 
CONVERGING NATIONAL STANDARD FOR CANNABIS & 
WORKPLACE LAW 
 
As cannabis legalization becomes durable and irreversible, employers across the United States face 
the same unavoidable question: How do we maintain workplace safety while respecting lawful 
cannabis use—without exposing ourselves to catastrophic legal, financial, and reputational risk? 
 
New Jersey’s CREAMM Act (2021) represents the most explicit and operationalized framework for 
managing cannabis-related workplace risk—but its core principles are already emerging, implicitly or 
explicitly, across other states. 
 
While some states—most notably New Jersey—codify formal roles such as the WIRE (Workplace 
Impairment Recognition Expert), others—such as New York—arrive at the same endpoint through 
broader “reasonable basis” and documentation requirements. 
 
The direction of travel is unmistakable:impairment, documentation, and defensibility are becoming the 
national standard. 
  
I. Why Employers Need a Blueprint, Not a Patchwork 
 
State cannabis laws vary in form, terminology, and enforcement posture—but employer liability does 
not. Across jurisdictions, courts and regulators consistently ask the same questions: 

• What standard did the employer apply? 
• Was it reasonable? 
• Was it documented contemporaneously? 
• Was it applied consistently? 

 
Absent a clear statutory framework, employers are judged after the fact, under conditions of hindsight 
bias and narrative amplification. 
 
CREAMM succeeds because it anticipates this reality and embeds defensibility into the process itself. 
 
II. The Core Insight of the CREAMM Act: Impairment, Not Use 
 
The foundational principle of the CREAMM Act remains its most important contribution: 
Lawful cannabis use—medical or adult-use—is not the relevant employment standard. Workplace 
impairment is. 
 
By codifying this distinction, New Jersey aligns cannabis with: 

• alcohol policy, 
• prescription medication accommodation, 
• fitness-for-duty doctrines. 
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This distinction is increasingly reflected—explicitly or implicitly—across other states, even where 
statutory language differs. 
 
III. The WIRE Framework: New Jersey’s Explicit Model 
 
Under CREAMM, New Jersey requires: 

• observable signs of impairment, 
• documentation of reasonable suspicion, 
• assessment by trained personnel (the WIRE). 

 
The WIRE framework does three critical things: 

1. Standardizes judgment 
2. Creates contemporaneous evidence 
3. Constrains narrative drift after incidents 

 
New Jersey’s explicitness is not accidental—it reflects an understanding that process, not intent, 
determines liability outcomes. 
 
IV. New York: The Same Destination, a Different Path 
 
New York does not mandate a formally designated WIRE role. However, the functional requirements 
imposed on employers are strikingly similar. Under New York’s cannabis employment framework: 

• Employees are protected from adverse action based solely on lawful off-duty cannabis use. 
• Employers may act only when there is a reasonable basis to believe the employee is impaired 

during work hours. 
• That belief must be grounded in articulable, observable facts. 
• Employers must be prepared to defend the basis for their determination. 

 
In practice, this means: New York requires reasonable suspicion and documentation—without 
prescribing who must perform it or how it must be operationalized. The burden still falls on the employer 
to show the following:  

• why action was taken 
• what was observed 
• how the decision was reached 

 
V. Why the Absence of a Formal WIRE Requirement Increases Risk 
 
Ironically, New York’s flexibility can increase employer exposure. Without a designated role, 
standardized training, or uniform documentation protocols, Employers risk inconsistent supervisor 
judgments, uneven enforcement, post-hoc rationalization, and vulnerability to hindsight bias and 
employee narratives. 
 
CREAMM reduces this risk by forcing structure. New York leaves employers to invent it themselves. 
The liability standard, however, is the same. 
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VI. Convergence Toward a National Functional Standard 
 
When viewed holistically, state laws are converging around a functional national standard, regardless of 
statutory form: 

Element New Jersey (CREAMM) New York 

Use vs impairment distinction Explicit Explicit 

Reasonable suspicion required Explicit Explicit 

Documentation expected Explicit Implied but essential 

Trained evaluator Mandated (WIRE) Not mandated, but functionally necessary 

Employer burden of proof High High 

 
The difference is not what is required—but how clearly it is spelled out. 
 
VII. Why Courts and Insurers Will Favor the CREAMM Model 
 
Courts and insurers prefer: 

• consistency over discretion, 
• documentation over explanation, 
• process over intent. 

 
As litigation increases, employers operating under a CREAMM-like framework will be better positioned 
to demonstrate: 

• reasonableness, 
• good faith, 
• compliance with evolving norms. 

 
Even outside New Jersey, adopting CREAMM principles: 

• reduces variance, 
• strengthens credibility, 
• improves defensibility. 

 
CREAMM is likely to become persuasive authority, if not a de facto national best practice. 
 
VIII. Practical Guidance for Employers Outside New Jersey 
 
Employers in states like New York—and others with similar frameworks—should assume the following: 
If you cannot articulate and document reasonable suspicion contemporaneously, you are exposed. 
 
Best practices include: 

• impairment-based policies (not use-based bans), 
• supervisor training aligned with observable criteria, 
• standardized documentation tools, 
• clear escalation protocols, 
• consistent enforcement across teams. 

 
Waiting for statutory clarity is not a defense. Courts will judge conduct, not ambiguity. 
 
 
 
 
 



 
 

 
4 

 

 

IX. Why CREAMM Remains the Most Forward-Thinking Model 
 
CREAMM stands apart because it: 

• acknowledges legalization is permanent, 
• anticipates employer risk rather than reacting to it, 
• integrates legal doctrine, human behavior, and operational reality, 
• provides clarity where others rely on implication. 

 
It does not eliminate risk—but it channels it into manageable, defensible processes. 
 
X. Conclusion: From Explicit Law to Implicit Expectation 
 
New Jersey codified what other states are quietly demanding. Whether through explicit statute 
(CREAMM) or implicit expectation (New York), the outcome is the same: Employers must base 
cannabis-related decisions on documented, reasonable, observable evidence of impairment. 
 
The future of cannabis workplace law is not prohibition or permissiveness—it is process. 
CREAMM shows the way forward. Other states are already following, whether they say so or not. 
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Contact us today at Solutions@AdvancedTrainingProducts.com with any questions about WIRE Certified 
TrainingTM or visit our website: http://www.AdvancedTrainingProducts.com/ to get started! 
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